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The Examiner's Answer in the above captioned application was 
mailed on January 24, 2003. 

No claims in the application have been allowed. All of the 
claims currently pending in the application, claims 1-10 and 12-20, 
have been rejected and are the subject of this appeal. Of those 
claims, claims 1, 10 and 12 are the only independent claims. 

This Appellants' Reply Brief is directed to statements made 
and arguments raised in the Examiner's Answer. In the discussion 
to follow the statement made by the Examiner in his Examiner's 
Answer which is to be addressed in this Reply Brief will first be 
quoted followed by appellants' reply. 

1 

At page 2 of the Examiner's Answer, it is stated: 

(2) Related Appeals and Interferences 

The brief does not contain a statement 
identifying the related appeals and interferences which 
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will directly affect or be directly affected by or have 
a bearing on the decision in the pending appeal is 
contained in the brief. Therefore, it is presumed that 
there are none. The Board, however, may exercise its 
discretion to require an explicit statement as to the 
existence of any related appeals and interferences. 

Page 1 of Appellants' Brief states: 

"RELATED APPEALS AND INTERFERENCES 
There are no related appeals or interferences." 

2 

At page 3 of the Examiner's Answer, it is stated that QUEISSER 

et al disclose an . apparatus for measurement of the " fruit 

particles" (emphasis added). And, on page 18 of the Examiner's 

Answer it is further stated: 

Regarding Appellants' argument on Page 5, that 
"QUEISSER et al does not even contain the words "fruit" 
or "fruit particles" within the four corners of the 
patent", the Examiner refers Appellants to the definition 
of "fruit" excerpted from Webster Dictionary as "a 
product of plant growth (as grain, vegetable, or 
cotton) " . Considering present invention claim language 
reciting "measurement of fruit particles in cooked food 
products", QUEISSER et al teachings read ( sic) the claimed 
invention. QUEISSER et al invention includes an optical 
characterization for grading food products and, in 
particular, potato products such as french fried potatoes 
(QUEISSER et al, Summary of Invention, Column 2, Lines 
20-32) 

It should be further noted that neither claim 
language nor the entire contents of present Application 
specification recites a particular type of fruit. 

(holding original) 

See also Examiner's Answer, page 20, for similar argument. 
Although the Examiner supplies a purported excerpt from a 
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"Webster Dictionary" as to the definition of "fruit", the 
particular dictionary is not further identified and a copy has not 
been supplied to confirm what it says, what it does not say or what 
it says in addition to what it is purported to say. 

Attached as Exhibit 6 1 is a copy of the cover page of 
Webster's New World Dictionary of the American Language, Second 
Concise Edition, pages 302 and 803. On page 302 "fruit" is defined 
as : 

1. Any plant product, as grain, flax, vegetables, etc.: 
usually used in pi . 2. A sweet and edible plant 
structure, consisting of a fruit (sense 5) usually eaten 
raw, or as a dessert 3. The result or product of any 
action [the fruit of labor] 4. [Archaic] offspring 5. 
Bot. The mature ovary of a flowering plant along with its 
contents, as the whole peach, pea pod, etc. -vi., vt. To 
bear or cause to bear fruit. 

A definition similar to definition 1 is the definition which 
the Examiner appears to be urging in the Examiner's Answer. 
However it is patently clear from the specification, as well as 
the record thus far established in this file wrapper, that it is 
not products defined by definition 1 broadly to which this 
invention is directed. Definition 1 is a broad usage which applies 
to anything that is produced from the field, particularly in view 
of the admonition that it is usually used in the plural, e.g. 
fruits of the field. It is also patently clear that it is 
definition 2 as further qualified by definition 5 that applies to 
the fruit particles to which the present invention is directed. 

To the contrary QUEISSER et al is directed to french fried 
potatoes which are "tubers" and not "fruits" as defined by 
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definitions 2 and/or 5. On page 803 of Exhibit 6 a "tuber" is 
defined as: 

1. A short, thickened, fleshy part of an underground 
stem, as a potato 2. A tubercle or swelling. 

Thus, it is clear that the french fried potatoes of QUEISSER 
et al do not constitute "fruit particles" either separately or in 
a sugar and/or starch matrix as claimed. 

3 

At page 4 of the Examiner's Answer, it is stated: 

The fruit particles processed in QUEISSER et al 
invention is not in a sugar matrix, a starch matrix or a 
sugar and starch matrix. 

Measurement of the fruit particles in a matrix 
without removing the fruit particles from the matrix is 
well known in the art as disclosed by WILKINSON et al . 

WILKINSON et al disclose the process of measurement 
of the snack food products made from corn materials in a 
uniform stark (sic) matrix of horny endosperm of the corn 
kernel by evaluating the micrograph images of the starch 
matrix of the cooked corn (Figures 2B-2C; Examples 1-3; 
Column 5, Lines 48-56/ Column 11, Lines 6-36. The product 
being scanned comprises "a very uniform matrix of 
gelatinized starch from the horny endosperm of corn".) 

It would have been obvious to a person of ordinary 
skill in the art at the time the invention was made to 
modify Queisser et al invention in accordance with the 
teachings of WILKINSON et al to analyze the image of 
fruit particles within a matrix selected from a starch 
matrix or a sugar matrix or a sugar and starch matrix, 
wherein the fruit matrix being of the kind used in fruit 
fillings, toppings, dairy products or cooked food 
products because it will expand the versatility of the 
measurement of the food particles and will encompass the 
inspection of a large variety of the products in food 
industry by merely implementing the conventional image 
processing, (bolding original) 
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The WILKINSON et al argument is also repeated at pages 21 and 
23 of the Examiner's Answer. 

As previously discussed QUEISSER et al does not disclose or 
suggest "fruit particles' 1 as claimed contrary to the above 
statement . 

And as is admitted in the above statement, QUEISSER et al does 
not disclose anything "in a sugar matrix, a starch matrix or a 
sugar and starch matrix." It is for this purpose that WILKINSON et 
al has been relied upon as showing the measurement of snack food 
products made from corn materials in a uniform starch matrix of 
gelatinized starch from the horny endosperm of corn. The 
Examiner's position is that it would have been obvious to modify 
QUEISSER et al with the teachings of WILKINSON et al to analyze 
fruit particles within a starch matrix. However, such modification 
overlooks several critical failures. 

First of all QUEISSER et al does not even disclose fruit 
particles as previously discussed. 

Secondly, the Examiner admits that QUEISSER et al does not 
disclose "a sugar matrix, a starch matrix or a sugar and starch 
matrix . " 

Thirdly, all that WILKINSON discloses is a starch matrix with 
voids. WILKINSON et al contains no disclosure of any particles in 
the matrix, fruit or otherwise. 

Fourthly, the gelatinized starch matrix of WILKINSON et al is 
not the kind of matrix "used in fruit fillings, toppings, dairy 
products or cooked food products" as claimed. The sugar and/or 
starch matrix of the present invention is an aqueous, gelled or 
.liquid matrix. That is not the kind of matrix addressed by 
WILKINSON et al. Although the WILKINSON et al gelatinized starch 
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may have been gelled at sometime in its life, it is clearly bone 
dry by the time it is imaged in WILKINSON et al. This is patently 
clear from the preparation procedures outlined in column 10, lines 
1-14 of WILKINSON et al of the sample to be imaged in which the 
sample is sawed, frozen to -310°F, transferred to liquid nitrogen, 
fractured, and then placed under vacuum to allow the liquid 
nitrogen to boil off and "remaining water ice crystals to be 
removed by sublimation", and then the cross sectional surface is 
evaporatively coated with carbon, and finally sputter coated with 
gold. This is nowhere close to the objects imaged either in the 
present invention or QUEISSER et al . 

Fifthly, the modification of QUEISSER et al by WILKINSON et al 
ignores the fact that in WILKINSON et al the end purpose is to 
image the starch matrix itself. This is the exact opposite to the 
present invention in which the subject of the imaging is the fruit 
particles while avoiding to the extent possible the presence of the 
sugar and/or starch matrix. 

Finally, even when the disclosures of QUEISSER et al and 
WILKINSON et al are combined, the resulting combination still does 
not have any fruit particles - the very object which is imaged and 
analyzed in the present invention. 



At page 18 of the Examiner's Answer, it is stated: 



Furthermore, the optical characterization 
methodology of QUEISSER et al is also applicable to 
processed foods that encompasses non-dry food products 
such as fruit fillings, toppings, dairy products and 
cooked food products (QUEISSER et al, Column 4, Lines 6- 
9) . This citation suggests measurement of fruit 
particles in a matrix, (bolding original) 
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The actual statement in QUEISSER et al at column 4, lines 6-9 



The present invention is similarly applicable to 
other types of samples having naturally-occurring color 
variations such as processed and raw foods, as well as 
non- food items . 

This says nothing more than that QUEISSER et al is applicable 
to other food or non- food items which have "naturally-occurring 
color variations". It does not disclose or suggest anything 
whatsoever of fruit particles, fruit particles of the kind used in 
fruit fillings, toppings, dairy products or cooked food products, 
or anything in a matrix all of which are in the claimed invention. 



In the paragraph bridging pages 18 and 19, it is stated: 

It is submitted that, on the contrary, french fries 
are clearly a starched product used in a cooked food 
product, as set forth in the claims. The claim broad 
language does not recite any matter that directs to 
consistency and distribution of the particles in the 
measurement process. Moreover, there is no limitation in 
the claimed invention that the fruit particles should be 
random in size, shape and distribution. (bolding original) 

And further, at page 21 of the Examiner's Answer, it is 



Claim language simply recites measurement of fruit 
particles within a matrix selected from the groups 
consisting of a sugar matrix, or starch matrix, or sugar 
and starch matrix, said fruit matrix being of the kind 
used in fruit fillings, or toppings, or dairy products, 
or cooked food products. 

Claim language does not narrow the matrices to 
aqueous, gelled or liquid matrices, (bolding original) 
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These statements ignore the fact that the language "said fruit 
matrix being of the kind used in fruit filings, toppings, dairy 
products or cooked food products' 1 inherently dictates that the 
fruit particles are random in size, shape and distribution. 
Indeed, such inherency of size, shape and distribution is further 
evidenced by Exhibits 1-5 to Appellants' Brief. 

6 

At page 19 of the Examiner's Answer, it is stated: 

Furthermore, the type of food being inspected, 
whether it is within a starch or sugar or a mixture of 
starch and sugar, is not critical to the operation of 
inspection or measurement system. The camera and 
computer with the imaging software in the inspection or 
measurement system will still operate as intended even if 
the food product is not within a starch or sugar product 
used for fruit fillings, toppings and dairy products. It 
is further emphasized that there is no indication in 
QUEISSER et al invention to limit the optical 
characterization methodology to french fries in dry 
condition. 

This statement ignores the very basis of the present 
invention, i.e. that appellants have discovered that an optic 
camera and computer software of the general kind disclosed by 
QUEISSER et al is indeed functional in the imaging of fruit 
particles in a sugar and/or starch matrix of the kind found in 
fruit fillings, toppings and dairy products. It may be true that 
the camera and computer of the invention may be operative with a 
food product that is not in a sugar and/or starch matrix as argued 
by the Examiner. However, that is not the appellants' invention. 
Their invention is the discovery that it can be used in the 
presence of such matrix. QUEISSER et al has no such matrix and 
therefore cannot suggest the use with such matrix. 
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7 

At page 19 of the Examiner's Answer, it is stated: 

The type of food being inspected is a design choice 
especially since the present specification fails to 
disclose any definite image analysis specific to 
measurement of fruit particles within starch and/or sugar 
used in fruit fillings, toppings, dairy products or 
cooked food products, (holding original) 

And at page 2 6 the Examiner's Answer further states: 

Finally, it is submitted that the claimed invention 
of the present application merely directs to capturing a 
picture of an item for further processing by a computer 
without any details concerning computerized processing. 
The present invention disclosure (including claims and 
drawings) does not include any details regarding image 
processing or image analysis of any kind specific to 
fruit particles, or starch and/or sugar matrix. In the 
absence of a detailed image processing, Appellants' 
invention is merely limited to capturing a picture of 
fruit particles in a matrix and is not considered novel, 
innovative and patentable. 

Once it has been discovered as in the present invention that 
camera optical imaging and computer analysis can successfully be 
employed to analyze fruit particles in a sugar and/or starch matrix 
without removing the particles from the matrix, the computer 
processing may readily be selected by one skilled in the art using 
the guidelines which are expressly discussed in the specification 
at page 4, last full paragraph. - page 5, first full paragraph. As 
stated there this includes using grayscale and size parameters, 
imaging for "blobs", statistical analysis, filtering "noise", 
adjusting contrast and brightness, etc. Even suitable software is 
expressly suggested by name, i.e. Global Image 3.0 from Data 
Translation Inc. This processing will vary depending on the nature 
of the fruit particles, the sugar and/or starch matrix and other 
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parameters. However, it may be readily tailored by those skilled in 
the art to whatever parameters are presented using the guidelines 
and software disclosed. 

8 

At pages 19-20 of the Examiner's Answer, it is stated: 

Concerning Appellants' arguments on Pages 4 and 5 
stating that the grooved sample tray of QUE1SSER et al 
would be unacceptable for use with fruit particle matrix 
of the present invention, it should be noted that Tray 56 
utilized in QUEISSER et al invention is comprised of 
multiple parallel grooves 58 separated by parallel ridges 
60 which is constructed of a one-piece solid structure as 
shown in cross-sectional area of the tray in Figure 4B, 
and is capable of receiving any type of fruit particles 
within a sugar matrix, a starch matrix or a sugar and 
starch matrix of kind of fruit fillings, toppings, dairy 
products or cooked products when combined with the 
teachings of WILKINSON et al (secondary prior art of 
record) . (holding original) 

And at pages 23 -24 of the Examiner's Answer, it is stated: 

Appellants' statement on Page 11, second Paragraph 
concerning "the Examiner admits that QUEISSER et al does 
not disclose the sample tray, as claimed, which received 
a fruit matrix' 1 is an intentional misinterpretation of 
the contents of the Office Action. As previously 
indicated QUEISSER et al disclose a sample tray capable 
of receiving fruit particles in a matrix based on the 
design of the tray (Tray 56 utilized in QUEISSER et al 
invention is comprised of multiple parallel grooves 58 
separated by parallel ridges 60 which is constructed of 
a one-piece solid structure as shown in cross-sectional 
area of the tray in Figure 4B, and is capable of 
receiving any type of fruit particles within a sugar 
matrix, a starch matrix or a sugar and starch matrix of 
kind of fruit fillings, toppings, dairy products or 
cooked products when combined with the teachings of 
WILKINSON et al (secondary prior art of record).), 
(bolding original and underlined emphasis added) 
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Neither the tray 56 of QUEISSER et al nor the electron 
microscope sample support structure of WILKINSON et al is adequate 
to support and display the fruit particles in a sugar and/or starch 
matrix of the kind or in the manner optically imaged in the present 
invention. Indeed, because the tray 56 in QUEISSER et al is 
comprised of multiple parallel groves 58 separated by parallel 
ridges 60 as admitted in the Examiner's Answer as quoted above, it 
will likely result in the relatively fluid fruit particle starch 
and/or sugar matrix combination to flow down into the grooves 58 
together with the smaller fruit particles, and the larger fruit 
particles to be supported at the top on or between the ridges 60. 
Thus, imaging and sizing would likely be unbalanced in favor of the 
larger particles which are optically visible, and would hide the 
smaller submerged particles which must also be part of the imaging 
process for accuracy of analysis. This would result in a false or 
inaccurate imaging and analysis. As disclosed in the present 
invention the sample to be imaged is spread "evenly" and so as to 
obtain "a uniform thin layer covering the bottom of the sample tray 
36" Specification, page 8, lines 4-8. This cannot be done in the 
grooved and ridged tray of QUEISSER et al . 

As to WILKINSON et al which employs electron microscopy in 
distinct contrast to optical camera imaging, the tiny prepared 
piece to be observed after it is prepared by the elaborate 
procedure outlined in WILKINSON et al at column 9, line 66 - column 
10, line 24 is mounted "on the stub" of the electron microscope. 
Electron microscope stubs by virtue of the distinctly different 
nature of the imaging procedure are not capable of supporting or 
retaining the relatively large area fluid mixture of fruit 
particles in sugar and/or starch matrix which is imaged in the 
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present invention . 

Thus, neither QUEISSER et al nor WILKINSON et al discloses any 
suitable mechanism for display of the fruit particle in sugar 
and/or starch matrix of the present claimed invention for imaging. 

The statement at page 23 that "Appellants' statement. . . is 

an intentional misrepresentation of the contents of the Office 

Action" is not true. In this regard, the Board's attention is 

respectfully directed to the last Office Action Final Rejection, 

mailed October 7, 2 002, which at the bottom of page 4 and top of 

page 5 states: 

QUEISSER et al do not disclose the sample tray 
adapted to receive a fruit matrix selected from a starch 
matrix or a sugar matrix or a sugar and starch matrix, 
said fruit matrix being of the kind used in fruit 
fillings or cooked food products. Measurement of the 
fruit particles in a matrix without removing the fruit 
particles from the matrix is well known in the art as 
disclosed by WILKINSON et al . (emphasis added) 

Thus, appellants have represented exactly what was stated by 
the Examiner. 

9 

At pages 20-21 of the Examiner's Answer, it is stated: 

On Pages 6 and 7, Appellants refer to Exhibits 1-5 
as a support that fruit matrices are aqueous, gelled or 
liquid in nature. It is submitted that in addition to 
these exhibits, there are definitely numerous published 
documents and literatures concerning different types of 
matrices. Obviously, since non (sic) of these documents 
are referred to in the present Application specification, 
nor have been submitted as an Information Disclosure 
Statement (Form PTO-144 9) , the teachings and content of 
these documents are not relevant to the present claimed 
invention. However, the exhibits teachings are not 
persuasive because they teach the same concept of matrix 
as shown in the secondary reference, WILKINSON et al, 
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which discloses a gelatinized starch matrix. 

It is not entirely clear what point the Examiner is attempting 
to make in this paragraph or which "documents" are referred to 
which have not been referred to in the specification or submitted 
on a Form PTO-1499. It appears that these "documents" are Exhibits 
1-5 and not "the documents and literature concerning different 
types of matrices". 

Exhibits 1-5 attached to Appellants' Brief need not be 
submitted in an Information Disclosure Statement because they do 
not contain information which is material to patentability as 
defined in 37 CFR § 1.98. Exhibits 1-5 were simply submitted in 
the record as a showing of what is considered by those skilled in 
the art to be a "fruit matrix being of the kind used in fruit 
filings, toppings, dairy products or cooked food products" as set 
forth in the claims, and of the relatively aqueous, gelled or 
liquid in nature of such matrix in contrast to the french fries 
which are imaged by QUEISSER et al and the bone dry gelatinized 
starch which is electron microscope imaged by WILKINSON et al . 

Conversely, the Examiner has not cited or identified even a 
single example of the "definitely numerous published documents and 
literatures concerning different types of matrices" to which he 
alludes. 

Finally, the teachings of Exhibits 1-5 should definitely be 
persuasive because they do not teach the same concept of matrix as 
shown by WILKINSON et al which discloses a gelatinized starch 
matrix. The "gelatinized starch matrix" disclosed by WILKINSON et 
al is not a gelled matrix - it is a matrix of gelatinized starch. 
Those are quite different from each other. The starch matrix of 
the present invention at the time it is imaged is itself relatively 
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aqueous, gelled or liquid in nature. The gelatinized starch in the 
matrix of WILKINSON et al may have had a gelled form at sometime in 
its life, but it is absolutely bone dry at the time that it is 
imaged in WILKINSON et al, unlike either the present invention or 
the matrices of Exhibits 1-5. 

10 

At page 22 of the Examiner's Answer, it is stated: 

On Page 9, first and second Paragraphs, and on Page 
10, Appellants argue that the matrix of food product of 

WILKINSON et al is a dry matrix and is not an aqueous, 
gelled or liquid matrix, and is "a relatively uniform 
matrix" in contrast to the randomly distributed fruit 
particles of the claimed invention. 

It is submitted that the matrix of food product of 
WILKINSON et al is a gelatinized starch matrix and is not 
dry (WILKINSON et al, Column 3, Lines 25-32; Column 11, 
Lines 3-6) . (holding and underlining original) 

It may well be that at some point in time the gelatinized 
starch of WILKINSON et al may contain some moisture, not to say 
however that it ever contained enough moisture to be aqueous, 
gelled or liquid as is the matrix which is imaged in the present 
invention. However, as previously stated it is perfectly clear 
that at the time the uniform matrix of gelatinized starch is 
electron microscope imaged in WILKINSON et al , it is absolutely 
bone dry after sawing, placing in liquid fluorinated hydrocarbon 
refrigerant at -310°F, placing in liquid nitrogen and fracturing 
the piece, then placing under vacuum to allow the liquid nitrogen 
to boil off and "any remaining water ice crystals to be removed by 
sublimation", evaporatively coating the sample with carbon and 
sputter coating it with gold, column 9, line 65 - column 10, line 
24. 
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11 

At page 22 of the Examiner's Answer, it is stated: 

Furthermore, WILKINSON et al also disclose fruit 
particles in a matrix of different material (e.g., 
WILKINSON et al, Column 12, Lines 40-44. The food 
product contains 90 parts by weight of the corn reduction 
flour (fruit particles) and 10 parts by weight of 
pregelatinized tapioca starch) . 

The 90 parts by weight of corn reduction flour which the 
Examiner relies upon as being "fruit particles" is in fact the 
starch matrix. That is what the WILKINSON et al invention is all 
about - the use of the particular corn reduction flour to form the 
starch matrix. It is this flour which contains the starch from the 
horny endosperm which WILKINSON et al desires, column 3, line 60 
-- column 4, line 25. The pregelatinized tapioca starch in that 
particular example also forms a part of the starch matrix. Thus, 
WILKINSON et al is doing nothing more than imaging the starch 
matrix and not one which contains fruit particles as in the present 
invention, because WILKINSON et al contains no fruit particles. 
WILKINSON. et al is all starch matrix and voids and nothing more. 

12 

At pages 22-23 of the Examiner's Answer, it is stated: 

It is asserted that, as it is well known to the 
skilled in the art, electron microscope scanning 
procedure is comprised of taking the image of the 
electrons reflected from the surface under experiment by 
a capturing device such as a camera. The electron 
microscope scanning is definitely a photo optic imaging 
procedure . 

The electron microscope scanning procedure of WILKINSON et al 
couldn't be more different than the simple photo optic imaging 
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procedure of QUEISSER et al and the claimed invention. It may be 
true that a photograph is ultimately taken in the electron 
microscope scanning procedure, but that is not the point. In the 
electron microscope scanning procedure, the preparation of the 
sample is entirely different. As outlined in WILKINSON et al the 
piece is sawed, placed in liquid fluorinated hydrocarbon 
refrigerant at -310°F, transferred to liquid nitrogen, fractured, 
placed under vacuum to remove the nitrogen and any water ice 
crystals by sublimation, is evaporatively coated with carbon and 
then sputter coated with gold. None of these preparation steps are 
needed nor are they wanted in the photo optic imaging procedure of 
the present invention. They are necessary in the electron 
microscope scanning procedure to ensure that the electrons which 
bombard the sample will present the proper image. In contrast in 
the photo optic imaging procedure light, not electrons, is simply 
reflected from and/or absorbed by the actual fruit particles 
without other preparation. In addition, the electron microscope 
scanning procedure operates in magnitudes of the size of a micron, 
whereas in the photo optic procedure of the claimed invention the 
objects analyzed are close to if not the same as actual size with 
little if any magnification typically involved. Electron microscope 
scanning equipment and photo optic imaging equipment are entirely 
different, operate in an entirely different manner, produce an 
entirely different result, and one skilled in the art would not 
consider substituting one for the other particularly for the 
analysis described in the present invention. 

13 

At pages 24-25 of the Examiner's Answer, it is stated: 
HECK et al teachings in combination with WILKINSON 
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et al teachings will meet claimed language. As 
previously stated the claimed language does not recite 
any food products which are random in distribution in the 
matrix, or any food which are in aqueous, gelled or 
liquid matrix. Based on definition of object by HECK et 
al (Column 6, Lines 66-67, Column 7, Lines 1-10), HECK et 
al invention is applicable to any type of fruit (whether 
a whole fruit or a part of fruit) that can be sorted and 
classified according to the method and apparatus of the 
invention . 

HECK et al discloses the imaging of the "topographic surface 
features of a translucent object such as citrus fruit with peel." 
See ABSTRACT. The disclosure of HECK et al is the imaging of 
single whole fruit objects and the purpose is to analyze the peel 
of the whole, fruit for characteristics and defects such as 
"porosity, puff and crease, ridges and valleys, fractures, 
decomposition and other selected factors." column 3, lines 56-61. 
The Examiner relies on a brief sweeping statement in HECK et al at 
columns 6 and 7 of objects to include other things other than 
citrus fruit and then even further extrapolates to such objects as 
including "parts of fruit". HECK et al contains no disclosure or 
suggestion whatsoever of parts of fruit, or that fruit parts may be 
imaged as in the present invention. There is absolutely no basis 
whatsoever for such extrapolation. 

Also of great significance is that the whole citrus fruits, or 
for that matter any object that may be imaged by HECK et al, is not 
imaged in a sugar and/or starch matrix. HECK et al contains no 
disclosure whatsoever of the presence of any matrix. That is the 
discovery of the present invention and that is what is claimed in 
the present application, i.e. the imaging of fruit particles while 
in a matrix. 
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And as previously discussed, WILKINSON et al contains no 
disclosure of fruit particles. Thus, even when both HECK et al and 
WILKINSON et al are combined no fruit particles are present. 

14 

At page 21 of the Examiner's Answer, it is stated: 

It should be noted that appellants' arguments 
pertain to either Queisser et al or Wilkinson et al 
individually. However, the basis for rejection is on the 
combination of references. Thus, the combined teachings 
of Queisser et al and Wilkinson et al meet the claim 
limitations . 



And at pages 24 and 25 of the Examiner's Answer, it is stated: 

Heck et al teachings in combination with Wilkinson 
et al teachings will meet claimed language. As previously 
stated the claimed language does not recite any food 
products which are random in distribution in the matrix, 
or any food which are in aqueous, gelled or liquid 
matrix. Based on definition of object by Heck et al 
invention is applicable to any type of fruit (whether a 
whole fruit or a part of fruit) that can be sorted and 
classified according to the method and apparatus of the 
invention . 

Consequently, based on the above-mentioned 
discussion, Appellants conclusion on first Paragraph of 
Page 12 are not persuasive. Combined teachings of prior 
arts of record, i.e., "Queisser et al and Wilkinson et 
al" or Heck et al, Wilkinson et al and Sistler et al" 
meet claimed invention. 

It is true that the teachings of QUEISSER et al or HECK et al 
and WILKINSON et al have been combined by the Examiner for the 
purpose of meeting the claim limitations. However, applicants' 
arguments have been directed to the critical deficiencies in the 
content of QUEISSER et al, HECK et al and WILKINSON et al 
respectively to emphasize the point that there would be absolutely 
no motivation by one skilled in the art to modify the optic imaging 
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methodology of QUEISSER et al or HECK et al by the wholly different 
electron microscope imaging technique of WILKINSON et al . Indeed, 
as previously discussed not only are the imaging techniques 
different, but neither QUEISSER et al, HECK et al nor WILKINSON et 
al disclose or suggest the imaging of fruit "particles" in or 
outside of any matrix. Neither discloses fruit particles, the 
Examiner admits that QUEISSER et al and HECK et al fail to disclose 
either a sugar and/or starch matrix and, even when the prior art is 
combined no relatively aqueous, gelled or liquid matrices of the 
kind used in fruit fillings, toppings, dairy products or cooked 
food products of the present invention are analyzed. And, even when 
each of these references is combined, the resulting combination 
does not include fruit particles. 

15 

At pages 25 and 26 of the Examiner's Answer, it is stated: 

Appellants original Declaration Under Rule 131, 
filed May 23, 2000, and the Supplemental Declaration 
Under Rule 131, filed February 13, are considered 
ineffective to overcome QUEISSER et al reference as 
previously indicated in Office Actions Paper Number 16, 
23 and 34. In addition to Appellants admission that 
Exhibit "F" has a date after the filing date of QUEISSER 
et al reference, as it was previously indicated, the 
Declaration Exhibits fail to provide evidence for the 
allegations in Paragraph 10 of the original Declaration 
and paragraphs 5-8 of the Supplemental Declaration, for 
establishing a reduction to practice of the instant 
invention prior to the effective date of QUEISSER et al 
reference . 

Exhibit "G" of the Supplemental Declaration, merely 
refers to "attending imaging system demo representation 
(sic)" and "fruit sales representation (sic)". 
Memorandums attached to the original Declaration refer to 
"fruit retention" that is a well known procedure based on 
the instant Application Background acknowledgment, but 
not to the specific fruit particles within a sugar and/or 
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starch matrix. 

The Declaration Exhibits do not include any 
memorandums, notes, computer printouts, tables or graphs 
illustrating the details of the claimed measurement test 
on "fruit particles within a sugar and/or starch matrix", 
and do not meet the requirements of MPEP 715.07 because 
it lacks sufficient supporting data. 

As to the statement regarding Exhibit "F", its date is 
admittedly after the filing date of QUEISSER et al . As previously 
discussed in Appellants 7 Brief, Exhibit "F" was simply attached to 
the Declaration because it was the only sketch available of the 
actual equipment that had been used in the earlier tests which 
constituted a reduction to produce prior to the filing date of 
QUEISSER et al . This is clearly spelled out in the first 
Declaration, paragraphs 10 and 11. Thus, Exhibit "F" is not relied 
upon for its date, but only for the equipment it shows - the same 
equipment that was used in the test that resulted in a reduction to 
practice before the filing date of QUEISSER et al . 

Exhibit "G" of the Supplemental Declaration does only refer to 
attending "imaging system demo presentation" and "fruit sales 
presentation" as stated in the Examiner's Answer. However, the 
Supplemental Declaration itself, paragraphs 5 and 6, clearly spells 
out what was shown at that those presentations, i.e. the photo 
imaging and analysis of fruit particle in matrix of the present 
invention. Exhibit "G" was simply added as an exhibit to show that 
there was a demonstration of the invention to a rather large 
audience which itself is strong evidence that a reduction to 
practice had occurred at the time Exhibit "G" came into existence 
which was a date prior to the filing date of QUEISSER et al . 

The Examiner also argues that various memorandums attached to 
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the original Declaration refer to "fruit retention" that was a well 
known procedure according the application. It is true that the 
term "fruit retention" is employed in Exhibits D and E. However, 
it is employed there only in conjunction with "computer imaging" 
which is what this invention is directed to. The prior "fruit 
retention procedure" did not involve computer imaging. In that 
procedure, the matrix was washed from the fruit particles and the 
remaining particles were simply weighed. 

The reason the term "fruit retention" appears in Exhibits D 
and E is simply that due to its previous extensive use as the 
principal methodology for the analysis of fruit particles, it had 
taken on the status of a generally generic name for any such 
analysis. However, it is perfectly clear from the text of the 
Declaration, paragraphs 8-10, that the work that was being done and 
the tests reported in these exhibits was the fruit particle in 
sugar and/or starch matrix computer imaging of the present 
invention . 

It should also be noted that even though the term "fruit 
retention" may have been employed in Exhibits D and E, the fact is 
ignored that the earlier in time Exhibit B specifically states that 
the research to be done was to follow up the use of computer 
imaging "for the measurement of fruit particles in a 
matrix" . (Exhibit B, last paragraph) 

In any event, even if all of the declaration Exhibits A-G are 
ignored, the Manual of Patent Examining Procedure § 715.07 clearly 
sets forth that priority of invention may be established simply by 
adequate facts set forth in the declaration itself. It states 
"Evidence in the form of exhibits may accompany the affidavit or 
declaration." (emphasis added) Thus, exhibits are encouraged, but 
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they are not mandatory. Moreover, "averments made in a 37 CFR § 
1.131 affidavit or declaration do not require corroboration; an 
applicant may stand on his or her own affidavit or declaration if 
he or she so elects." MPEP § 715.07 Thus, even if all of the 
declaration exhibits A-G are ignored, the statements in appellants' 
declarations themselves fully comply with the requirements of Rule 
131 to establish a date of invention prior to the filing date of 
QUEISSER et al, and any rejection on QUEISSER et al should be 
withdrawn. 

CONCLUSION 

For the foregoing reasons, and also for the reasons stated in 
Appellants' Brief, it is respectfully submitted that all of the 
claims in the present application and which are the subject of this 
appeal, i.e. claims 1-10 and 12-20, are allowable, and that the 
rejection of those claims should be reversed. 

Respect f ully_submitted, 



Date: March 24, 2003 




Daniel M. Riess 
Reg. No. 24,375 

COOK, ALEX, McFARRON, MANZO, 
CUMMINGS & MEHLER, LTD. 
200 West Adams Street, Suite 2850 
Chicago, Illinois 60606 
(312) 236-8500 
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frosting 



froot ing (-in) «. l. a mixture of sonar, butter, eoss. etc. 
^2^^ *"B 2. a duFfrosdike 

f7 ^ y ( f )C£ *>; -sr. fre^i-cat 1. cold enough to 
produce frost; freezing 2. covered as with frost 3TcoW 

^JS^W-"' I0N J™*** i-tow 2. foanting 
sahva caused by disease or great excitement 3. lighT*? 
fling, or worthless talis, ideas, etc. -<*. 1. to cause to 
tolbani 10 * foam 3 * 10 ^ fonh a* foam -el 

fl ^S' y i" 2) fr^i-cj. fo®3fyi.cm 1. foamy 2. 

light, tnflum; worthless — faK&'ily asfe. — f^/iTr-H / 
froa.frou (Yrra/fr65') «. [Fr; echoic] UniSflr 

Xt^el^ 5 " 1 " ^ ] e3Xessive " 
'"i'^HS - ^ /a «t- - w3 «i) ccU. [ME., unruly: see Rto a 
l cl a ? U ? controlled; stubbornly willful -fr®/. 

fro^m (frcun) trf. [< OFr. < froi^. sullen face < Goui 1 
h^?«£? m Jf bro * s ' | a» in displeasure or concentrated 
thounhi 2. to show displeasure or disapproval (with caw 

10 e *?re» (disapproval, etc.) by frown^n 
1. a contracting of the brows in sternness, thought etc 
l' an Z,52fI? S5l0 . n °i Measure or disapproval !-SSbo5& 

fross (fr6z) pr. o/ freeze 

fro. son <-*n) pp. o/ freeze -odj. I. turned into or covered 
with ice 2. damaged or fcUSed by freezing 3. havSm 
***** { ™? Md extreme cold f the froxmTolh) 
served by freezino, as food S. as if turned intoice ftnuen 

kept at a fixed level or m a fixed posiuon 8. not readilv 
converted into cash [frozen assets/ 

SSLfSSrt 3 food ^ icc cream ' bul with »ess bunerfat 
content and a looser consistency 
frt. freight 

fruc ti fy (fruk'ta fl') pi., cr. -Ecd', .fyfew f< OFr < L 

^f^^fi^.*-^ ^^orcSuUtobearfruii 

frac-toca (fruk'tSs. frcok'-) b. [< L. frucius reurr + 

iSF.i k crys " Uinc C^lud.. foundTnlweS L« 

and in honey; fruit sugar; levulose 
fni-fjal (fr63'g'l> [L. frunatis < frytf. fit for food < 
/™<8cn. /««,«). fruits! 1. not wasteful Xrifty Tnot 

t>.<-gai'a te)«..p/. -ttss — fni'gnMy ode. 
fruit (fr63t) «. see plural, u. d. 3 [OFr. < L. fructus < do 

ut£? , «r eaH,y, ii 1 " a "TP^ Product .as@raMf.veo?: 
tables, etc. asya/Zy used in pi. 2. a sweet and edible oSt 
structure, consisting of a fruit (sense 5). S 
or as a dessert 3. the result or produc ofany oaton i Ate 
fruit of labor; 4. [Archaic] offspring S. Boi fteraure 

whole peach, pea pod, etc. -cd, «?. to bear or cause tobS 

^r^itV^uc!; fruit 2 - a wp or f - 1 
AVS^^ ^ contoinifl8 nu ** 

fniK By 1. a snuUI fly »hose larvae feed on fruits nnd 
vegetables 2. same as oaosopniLA " 

^2h^Liffi- a *- I .-. beB S"» much froi ' Produces 
r i ±!J^J3 h :!!!> »• (OFr. < LL. < /«,..», rouiT , 
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fnaa-torai (frus'tam) pi. .ttESio, -to (. t3 ) n a dicc^ hi.i 
the solid fipure formed when the top of a i cone " H 
or pyramid is cut off by a plane parallel to the 
boss 

toy' (frt) at feted, fey'tc^ [< OFr. < L. in- 
pere. to fryj i. to ccoft or be cooked, usually 
in hot fat or oil, over direct heat 2. [Slannl to 
electrocute or be electrocuted -aj pi. FpWj 
1. a fnsd food; esp.. [^.] fried potatoes 2. a 
sraojRoiteniio where food is fried and eaten 

V (fr !L?- ^fv^ IP"*- a msreins of ON. 
/r/o. e»d, wttfa Ancto-Fr. //tgf. spawn) I. 
younQ m 2. small cduit fish espT^in bme 
firou^j X offeswing -csoll fey l. c h3- 
3ren 2. tnwol peopfie or tiunrja 

i^nSiS! 1 ) fcJ; on «^^3; «Wif.. a utensil for fr*. 
a l !I5i 0 9??^ °* f? 0 " «> be fned. esp. a young, tender chicfeen 
°- ^ of ^ ^Sngs for tSef nu%bS1u 
g- I- foot: fest 2. fort 

Lsf^ 1 ^ <^mmission 
ffte,, ffflpTTu fathom 

f^a-ep (fy£3/£ji 3 ) (McdL.. after L fiscAj 16th-c G 
Q ^^y,.Piant with dro^pin^ pink red.^ 
purpte flowers 2. purplish red — od/ mirolwh.rtvi 

-^a"^ 0 ^^" StUP£>y 38 With aicohoiic 
^'i^r^'^ <f ^' e dl£d/ e) P/. -c^ [prob. baffid 

a 

j ^iS ) «SJ ? »• «W nonsense 2. f< 

*J of butter, milk, sugar, flavoring etc. 

f T^' fl ~^ V^l^ 10 disAonesUy or carefessiy. 
o n w> refuse to commit oneself 2. to cheat 

h^^rid; 0 ^'^ 011 ' ^ wocd ' etc. burned to supply 
S f S^lf^f \ *»w»qfcte material, as in a nuclear recc- 
™ ^;^^ m _Sthpt maintains or intensifies strong feel- 
^if"*."^* or ■o'fcd, -ofl ioa or -d li£BQ to supply 

iSfiJS 1111 °. f va ™>uo devices that convert chemical enemy 
direct! v into electrical enemy 
fosofl ©ail any oil used for fuel 

'^JJ^Il {F J < L fwen. to flee) a suffix ****** 
something that dnveo away [verrmfane ) 
L S i'W f ^ i3 tiv) c5&. [< Ofr < L. pp. of * 
S^J • fleets or having fled, as from danger, jusuce. etc. 
LE2? Un5 f^y; fleeting; evanescent 3. on matten of 
temporary interest Mumme essays; 6. roaming: shifunfl 
— o. l. a oerson who flees or has fled from danger, justice 
s r; Q "©s^njlor elusive thing — fu'ci tivo ly adv. , 
ffsaQDC0(fye3cs) fl.^ r . < It. < L. < Jugere to ^ee) amuss^ 
com^siuon in which a subject is announced by one voa* 
and then developed con trapun tally by each of usually t w0 
or three othervoices -fta^S adj JJk&to mmBUJ 

off ^L 1 ^ 1,1 ^ Ue bv A "'tier 1 

near Tokyo: also Fa'ji.yo/Esa (-yfi'ma) 

f,- "f^fr f<K>1) ^E- < /«//. full 1 ] 
^s^ff-; I. full of. charanerized by. having [jo>M 



/te^/W; 4. .fab the quantity that fills : handful] x n 
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fruil oucqf 1 joww of fhuctose 

fruit trca a tree that bears edible fruit 

tr J ^ W JS fl i i*r CW, / ) ^ ^ of any of various fruit 
trees, used in furniture, paneling, etc 

froit y (fr63t'g) o4/. M'i.cr, frait'i.eft 1 like fmit in 
uste or smell 2. rich or mellow m on ? / a /^ M 
3. [Slang] crazy -fruit/i ly cdr. -fnrit"!.^ « 7 
?^H frUmP) (< ^ <™X^ to rumple) 

frus-trote (frus'trit) et. -trat od -trot ion f< I nn «f 




foal .cnara (fooPkrem. ful'-) «. f J 
akin to fulcire, to prop) 1. the 
support or point of support on 
which a lever turns in raising or 
moving something 2. a means of 
f.!ii e fln 8 ^^XF* P^ure. etc. 

ftt «ffl; , (fco1 m/) ^ 

-fiJ^. .QJI/ioa [OE. fuUfytlan] 
l. to carry out (something prom- 
ised, predicted, etc.); cause to be or 
ftappen 2. to do (something required); obey 3. to 

Kf&i a i2^? 0n) 4 * J° brin 8 w an end; coma's, 
fufflll eEooif to realize completely one's ambi^/. 
potenualmes. etc. -fa! mi'ar A . -ful fill/resat. ^ 61 

'Si^b ( M'* 9M -J?°l'.) adj. [< L. prp- of fulgere. io floJ/U 
[Now Rare) ve? brwht; radiant for . 

'SLJ W f&' S°V U havin 8 in it all there is 
filled ( zfuil jar; 2. a) having eaten all that one wan J 
having had more than one can stand (of) 3. occupy 111 ^ 
of a given space ( a /w« load; 4. well supplied or P^S- 
( with of) [z tank /W/ of Ras; 5. fiUing the required <. 
ber, measure, etc.; complete /'a full dozen/ 6. '* or ?Jeoi- 
absolute . come to a full stop/ 7. havms reached the 



j i- * w »iup/ / . naving reaencu »*" tn» 

est development, sue. etc. a full moon 8- * av, 7 uf T»«- 

tame narcntt • kr».u._ * n _■ ,r wO' ul ^- 



same parents :/«// brothers. 9. having clearness ^ V 
and depth a /W/ tone. 10. of the highest rank a 
fessor. ll. pfump. round a futi face 12- ^ ,lh 
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truth drug 



, nS wer questions: also fnnh scrunY * " 8 lo 
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tuft 



jnS wti H»«"iuns aiso mnn scrum 

*' labour ?Z } a> , °, Ma 'nine and decide (a case' 
, n a law coun 0) 10 determine legally ihe mill or innn»n~ 

,«i ihe fit. etc. of .a garment) by pitting it on -5X2.? 
hand al to attempt (to do something, esp for the^?t^i 
_«ry out I. to test the quality, valu" e« of m bv iSii T 

ir* »*" f*"*««»'.> «• IColloq.l a chance to prove or a >«• ,„ 
determine, one s funess to be on a team acr a rale 2,i 0 

keeping a vessel s head to the wind in a storm 
try *p«r5 an instrument for testing the accural rt f ^ 

wort and for marking off right angles acCurac> of 
rrysf (tnsi. iriso n. fOFr. hunting surinni i 

««*.*, plai of sCcrA ^tx^x - - 

rschaikowsfcy see Tchaikovsky 
set s* fly itset'se. tset'-. set'- set'-) fAfril, ^ ,1.. d 
name any of several small fllvTV 1 7 < J >K Ban,u 

less Pullovrsn;i:,^h 0 a rT:te US ' fshaped > 4 
r Se?i"p° Wrjw'' 5eaP °" NE Ch,M - °" <"« Yellow 

w,,h "* 

W. I- leaspoonts) 1 teaspoonfults) 
wave] a hugTsea wa f ci ?dh^. a har £° r + 

F «tr!sa£SSfu sssss. as 

ru. Tuesday 

rub (tubi n. f M D u tubbe) \ a I a ,n?.J\ ldd,< of the back 
tamer, usually form edot s av^ /nH E ' ^ Wooden con " 
a Mat bottom A"Ke ^ ,« , °° PS fastcne ^ around 
for wash.ng r) as much 'as ^"J °" ? m J\f metal - «c.. as 
bathtub b\ (Br.t CoMog i / hS?h*'" hol l 2 V <" 5 *°" 

-be, (L.. 3 

three to five valles d mUS ' Cal ,nstr "™nt hav.ng 

'ub-bi ftub'eiad/ .hi.M> kj . L 
ihori and fat -mUT „^ J shaped hke tub 2. 

2. a rubber ca«i£ mfla ej " a r \ '"J* ' a . b ™ch,al 
»ith an outer casina to form ?- , and us * d - esp - formerly, 
dosed, hollowly inder ofTh.n nh^T, 0 "" 8 '! re * an en " 
*rew cap at one end us Tj P f£ b £ T5 IaK ele * i,h 1 
sem.hqu.ds 4. ? or : " s ' d J ?' holding pastes or 



sonhavmg tuberculosis 01 40115 , * l * s) a f*r- 

sues; specif., luberculosisof th* h?n^ r ° rm tls * 
tube ruse ( t«b^S" t J»M i - ffi^ 05 "^ 1 ' 0 " 

'u ocr ous (toVbar *s. tyoV-t adJ \<r FV ^ i 

»ngs: knobby ^ ^{rf l.?e 0^^ ^ 0 a U f n l2 i ' wart, ! ke swe »- 
tu-W.fex fefc? lT«??^l; ba # ra 5 * *• ^ 



^.ug] V*«o l< puVup o7L7he'r 0 i r k * C ,°S? a,e 0E '«<■""• 
make shorter TiowfiouJlM.' fo,d or folds - " » 
10 thrust the edges of (a sn«i „»-J ds ,n ,a Wrment) 3. al 
order to makr^ure usuaHv' i?,h *' C ' und f r or '"• 
or wrap snugly /^A Kbv^n rZ/"!a e , IC ' *' lo cov « 
snugly into a small space ■ c!LmrL ' '? pu J or P ress 
suitcase/ 5. to put into a sUiuSS . /l0 '" ck sho « * 

sewed fold in a ga?m2j ' *° , ma , ke ,ucks 

heartily 1 lo put aside as foTfni.!^* L 'V?' or dri "k 
or con,racUon P e-s ^SJS^^.r ^ *° PU " 

T a7eck , and"no*u.der a co^n n g lorrn^ ' ha ' ™ k V ,ucks 

«%^mgj^ W'S" a low - 

S^,«^S"rt , ,*|5i , » "lack 
Ariz.: pop 263fJ0O earby """"nwnj city in S 

T "^l«S»?^d^!,„ a U " n « f fa ""'> England 
popular undertKe TmiSS? V of a slyle of irchnecture 

T -ngl. extend paneling etc afaC,er '" d b> shallow 
Tuc Tu*. Tuesday 

tu.fa'c«ow..fi? s J; j$ C f^ na,e ' tK - d W"ed h> spnngs - 

S.^t ^/.fir, ^ 

luf fci (tuf'at) n. [< roil I a t^f \7 WOus , ; a ' shjs » «(f. 

■ogether 1 „, ,he f uffv bYll form,™f?K W,ng - or ; ,ed elose l> 
clusters of ihread^ drawn i.aMK ?£, h * J" d of an > of ,ne 
Ho.d the paddm, inte^li^^.^';- *«■ y 



. ■ p ■■ noiu me paddina in nlac* hi , « 4uin. etc. t< 

•» • ape. car. [en. even. is. bite go horn rrfftj i^l 7. g PUCC h * 3 d ^^rative button IO wh.cf 



